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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.143(D-U) 13.  

Complainant             :  State 

          Vs 

Accuseds     :  Sri Lakhan Murmu. 

  

  Charge : U/S 302 IPC 

Dates of hearing  : 24.10.13, 1.3.14, 22.4.14, 31.6.14, 11.12.14, 

22.4.13, 24.4.15. 

Date of Judgment   : 24.4.2015. 

For the State : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. T.C. Boro, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Sri Lakhan Murmu is put for trial for allegation of 

charge U/S 302 of IPC.  

2. The factual matrix of this case, according to FIR, in brief, is that on 

being came to know about the quarrel took place in between Kaluram Murmur 

alongwith his son from the villagers of village Mohanpur, the Lot Gaonburah 

Surendra Daimari visited the place of occurrence. He came to know that 

Kaluram Murmu was died there and his dead body was lying near the 

courtyard of Jitu Kishku. 

3. The FIR was lodged by informant Sri Surendra Daimari before the O/C, 

Udalguri P.S. On receipt of the ejahar the O/C, Udalguri P.S. registered the 

case vide Udalguri P.S.  case No.17/13 U/S 302 IPC and after completion of 

usual investigation the O/C, Udalguri P.S. sent up the case for trial against the 
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accused person by filing charge-sheet U/S 302 IPC. On being appeared the 

accused before this court after perusal of case record and after hearing both 

parties framed charge U/S 302 IPC. Particulars of the charge are read over and 

explained to the accused, to which he pleaded not guilty and claims to stand 

trial.   

4.  To substantiate the case, prosecution examined as many as ten 

numbers of witnesses. The case is remained for examination of one non-official 

witness i.e. Mrs. Luchia Murmu. It appears, in spite of several summons issued 

to her none was found to have been returned after execution. It is reported 

that the said witness has been left to Jharkhand. The said report is flowed by 

certificate of village Gaoburah. Besides, she is not such material witness as per 

statement U/S 161 Cr.P.C. So for to secure ends of justice prosecution 

evidence is closed.  

5.   After completion of prosecution evidence accused is examined U/S 313 

Cr.P.C.  All the allegations made against the accused and evidence appears 

against the accused are put before him for his explanation. Defence side has 

not adduced any evidence.  

6. I have also heard argument put forward by the ld. Counsel for both 

parties.  

    

  POINT FOR DETERMINATION   

7. The point for decision in this case is that whether the accused on or 

about the night of 27.1.13 at village Mohanpur under Udalguri  P.S, have 

committed murder by causing death of Kaliram Murmu? 

 DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9. PW.1, Dr. Sivaji Gupta stated that on 28.1.13 while he was posted as  

M.&.H.O. 1 at Udalguri Civil Hospital he performed  the post-mortem upon the 

dead body of Kalu Ram Murmu , aged about 65 years male in reference to 

Sapmari O.P. GDE No.484 dated 28.1.13 on being escorted and identified by 

UBC/409 Gunajit Das, Kinu Kishku and Jadu Kisku. On examination upon the 

dead body he found the following:-  
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EXTRANAL APPEARANCE:-   

Built- average, colour- dark, black hair, dressed in white half shirt and blue 

Lungi, height- 5 feet, 5 inches, weight 65 Kg, rigor-mortis present.   

Crack injury with one lacerated wound  5 cm x 3cm with depth of 2 cm.  

CRANIUM AND SPINAL CANAL:-   

 

Scalp, Skull, vertebrae- fracture right temporal bone of scalp.  Membrane- 

Haemorrhagic, Brain and spinal cord- Haemorrhagic, Liver, Kidneys, 

Bladder, Organs of generation- all are normal.  

THORAX:-  

Walls ribs and cartilages-  Normal. 

Pleurae, Laryax and trachea, lungs, Vessels- all are normal. Heart- 

congested. 

ABDOMEN:- 

Walls, Peritoneum, Mouth, pharynx, oesophagus, Stomach and its contents, 

Small intestine and its contents, Large intestine and its contents- all are 

normal. 

MUSCLES, BONES AND JOINTS:-  

 Injury- traumatic head injury. Fracture- fracture of right temporal bone.  

More details description of injury or disease:-   

Traumatic head injury with fracture of right temporal bone and internal 

haemorrhage in the brain matter.  

 

 The doctor opined that the death is due to haemorrhagic shock 

sustained by traumatic head injury causing  intra cranial haemorrhage. Ext.1 is 

his post-mortem report and Ext.1(1) is my signature.  

 In the cross-examination doctor admitted that such type of injury may 

be caused by falling on hard substance.  

10. PW.2, Surrendra Daimari is the complainant of this case. He stated that 

Ext.2 is the FIR and Ext.2(1) is his signature. He knows the accused who is his 

neighbour. The incident took place on 28.1.13. In the morning he was 

informed by some boy that accused has killed his father. On being received  

the information, as a village Head man, he wrote the ejahar himself and filed. 
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 In cross-examination  he admitted that both the deceased and accused 

are mentally retarded persons. He knows very well being  they are his 

neighbour. He further admitted that he has not seen accused in killing his 

father.  

11. PW.3, Mangal Soren stated that he heard from the villagers that 

accused killed his own father. He further  stated that accused is suffering form 

mental illness. While police seized one rod he put his thumb impression 

thereon. 

 In cross-examination  he admitted that the father of the accused is also 

mentally retarded. He has not seen who killed the deceased.  

12. PW.4, Pradhan Murmu stated that he knows complainant and the 

accused. The incident took place in one year ago. He heard from the villagers 

that accused has killed his father.  He stated that accused is a mentally 

retarded person. His father was also suffering from mentally retarded. He 

cannot say how the deceased was died. Accused also insane person. 

13. PW.5, Jadu Kishku stated that the incident took place in the Assamese 

month of Magh. In the next morning accused was kept in the Mohanpur camp. 

He was asked by local public and police  to keep the accused at a camp. Then 

police has arrested the accused. During investigation police has seized one iron 

rod vide Ext.2. Ext.2(3) is his signature.  

 In cross-examination he admitted that he has not seen the incident. He 

only took the rod in the police vehicle. But he cannot say where the said rod 

was recovered.  

14. PW.6, Jarna Murmu stated that the incident took place in the Assamese 

month of Magh. In the night at about 12 0’ clock he was reported by father of 

the accused that he was assaulted by his son. In the next morning deceased 

was found dead in the haystack.  

 In cross-examination he admitted that he has not seen the incident. He 

further admitted that in the night while deceased came to him, he came 

without wearing any warm cloth. Deceased slept on the haystack without 

wearing warm cloth. He further admitted that accused is a mentally retarded 

person.  

15. PW.7, Sri Ajoy Mantry stated that on 29.1.13 he was posted as I/C of 

Sapmari police out post. On that day on being received the ejahar the O/C, 
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Udalguri P.S. registered the case vide Udalguri P.S. case No. 17/13  and 

entrusted him for investigation. On being received the case record he visited 

the place of occurrence and seen the deadbody of the deceased lying on the 

haystack situated in the courtyard of Jharna Murmu. On that day he conducted 

inquest through the Executive Magistrate/Circle Officer. As the original inquest 

report is sent to the hospital at the time of conducting post-mortem so he 

submits only Photostat copy of inquest report. He recorded the statement of 

witnesses, prepared sketch map. Ext.4 is the sketch map. Ext.4(1) is his 

signature. During investigation he seized one iron rod used in assaulting of the 

deceased. Ext.3 is the said seizure list. Ext.3(3) is his signature. Mat. Ext. 1 is 

the said rod which he seen before the court. He collected the post-mortem 

report. After completion of investigation he handed over the record  to O/C, 

Udalguri P.S.  

 In cross-examination  he admitted that during investigation  he 

admitted that during investigation he found accused in indifferent mood. 

Though he seized the seizure from the possession of accused but he did not 

take any signature from the accused.  

16. PW.8 Jadu Kisku stated that he heard in the next day that accused has 

assaulted his own father by means of an iron rod. The local public caught the 

accused and took him to police station. During investigation police has seized 

the said iron rod which was seized by the accused. Ext.3 is the seizure list. 

Ext.3(3) is his signature.  

 In cross-examination he admitted that his house is situated at a 

distance of 1 KM from the house of the accused. he also admitted that accused 

is suffering form mental retarded.  

17. PW.9, Knu Kishku stated that the incident took place about one year 

ago. At the relevant time he went to attend the marriage ceremony of 

daughter of his brother-in-law at Sapmari. He came to know about the incident 

in the next day. In the incident his father-in-law was died. He heard that 

accused killed his father by assaulting. When he rushed to the place of 

occurrence he seen the accused with an iron rod in his hand. Local people 

caught the accused. Accused confessed before the public that he killed his 

father. Thereafter, police caught the accused and interrogated.  
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 In cross-examination he admitted that he went to the place of 

occurrence at about 10 AM in the next day. He has not seen who has killed the 

deceased. By that time the accused was taken to police station. He was 

reported by local public that accused was caught alongwith an iron rod and 

accused confessed before them that he killed his father. But he has not heard 

that accused confessed before the public that he killed his father. He further 

admitted that on the day of incident accused was suffering from mental illness 

but he has not heard any such mental illness of the accused before that time. 

He further admitted the deceased was suffering from mental illness.  

18. PW.10, Tridip Thakuria, the SI of police stated that on 28.1.13 he was 

posted as O/C of Kalaigaon P.S. On that day on or about 11.30 PM the 

I/C,Sapmari Ajoy Mantry informed him over phone that a murder was taken 

place at Mohanpur of their out-post. On receipt the information  he gave GDE 

No.628 dated 28.1.13 at Udalguri  P.S. and informed to their senior. 

Accordingly he alongwith police staff rushed to the place of occurrence. In the 

meantime the In-charge Sapmari O.P. was asked to follow up action. On being 

reached in the place of occurrence he found the dead body of deceaed was 

lying in the courtyard of Jitu Kisku. In his presence ASI Ajoy Mantry recorded 

the statement of witnesses. In the meanwhile local public caught accused 

alongwith the iron rod and handed him over to police station. The iron rod was 

seized by ASI Ajoy Mantry. The deadbody of the deceased was made inquest 

in the presence of Executive magistrate Sri Bijit Das. After conducting inquest 

sent the dead body for post-mortem. Then he arrested the accused. On the 

said day the local village headman Surendra Daimari. After collecting the post-

mortem report he filed charge-sheet against the accused U/S 302 IPC. Ext.5 is 

the said charge-sheet. Ext.5(1) is his signature.   

 In his cross-examination he admitted that he cannot say from where 

the said iron rod was recovered.  

19. These much is the evidence of prosecution witnesses.  

20. Accused was examined U/S 313 Cr.P.C.. In the 313 Cr.P.C. accused 

stated that he and deceased was resides separately. He further stated that he 

never confessed before the police that he assaulted his father by means of a 

rod which he shown to the police. He further admitted that he is suffering from 

mental illness in quite off and on. 



 7 

21.  I have heard argument of ld. counsel for both sides.  

22. Ld. counsel for the accused submitted that the accused is a mentally 

retarded person. He was suffering from severe mental illness since a long time 

even prior to the incident. Ld. counsel for accused further submitted that the 

deceased was also suffering from mental illness. Under such circumstances 

accused may be given benefit U/S 84 IPC.  

23. I have also heard ld. P.P.  

24. The case of the prosecution is that the villager of the accused informed  

the local Gaonburah, who is informant  of this case, that a quarrel took place in 

between the accused and his father. being the local lot Gaonburah he went to 

the place of occurrence and came to know that the father of the accused died 

and the dead body was lying in the courtyard of one Jitu Kisku. PW.2, 

Surendra Daimari admitted in cross-examination that deceased and accused 

both are suffering from mental illness. He being the neighbour and the villager 

of same village know about the fact. The other witness PW.3, Mangal Soren 

also stated that accused is a man of metal retarded. Admitting the said fact  in 

cross-examination PW.3 stated that the deceased was also suffering from 

mental retarded. Similarly other prosecution witness PW.4, Pradhan Murmu 

also stated that accused and his father both are suffering from mental illness. 

PW.6 Mrs. Jarna Murmu and PW.9, Kinu Kishku have stated that  accused on 

the day of occurrence was found to have suffering from mental retarded. Both 

the aforesaid witnesses also stated that deceased was also suffering from 

mental retarded for a longtime. So, then called deceased as “Half brain”. 

PW.3,4,6,8,9 all were neighbour of the accused. being neighbour they might 

have known the diseased of the accused. all the aforesaid witnesses stated 

that accused as well as deceased were suffering from mental illness. Though 

they have been exposed to long cross-examination  but the evidence as to 

accused was suffering from mental illness has remained unshaken. It is true 

that none of the aforesaid witness is a competent doctor to certify  as to the 

diseased of the accused. But  they being prosecution witness suppose to be 

not telling lie. There is nothing on record to show that the evidence of said 

prosecution witnesses suffers from any infirmity as to the diseased of the 

accused.  
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25. A close scrutiny of the record it appears that in fact there is no any eye 

witness who could have stated that it is the accused, who assaulted the 

deceased and caused him killed intentionally. In fact, there is even no any 

circumstantial evidence to infer accused in the commission of crime.  

26. Ld. P.P. submitted that there is no any direct evidence or eye witness 

who could have stated that it is the accused, who  assaulted the deceased by 

means of an iron rod causing him killed. But according to PW.8 during 

investigation police has seized the iron rod by which accused assaulted the 

deceased and the same was shown by accused. so, accused is required to be 

convicted upon  the said evidence. 

27. On the other hand ld. counsel for accused vehemently opposed upon 

the said argument stating that the I.O. PW.7 nowhere stated that  he seized 

the said iron rod alleged to have been used in killing of the deceased by the 

accused, as shown by the accused it was seized.  

28. On perusal of the statement of PWs including the PW.8 and particularly 

PW.7, it appears that PW.7’s statement is silent that police has seized the iron 

rod which was alleged to have been used by the accused in assaulting the 

deceased. So, the statement of PW.8 as the iron rod alleged to have been used 

in assaulting the deceased by the accused was seized as shown by the accused 

is not supported by I.O. himself. Again, if we analyse the evidence of PW.9, in 

examination inchief where he stated that accused confessed before the local 

public  that he killed his father. But in cross-examination  he admitted that he 

was reported by public that accused confessed before them that he killed the 

deceased. But that confession is not heard by him. So, that cannot be stated to 

be an extra-judicial confession, as because he (PW.9) himself did not heard it.  

29. The doctor, who conducted autopsy stated that  on 28.1.13 while he 

was posted as  M.&.H.O. 1 at Udalguri Civil Hospital he performed  the post-

mortem upon the dead body of Kalu Ram Murmu in reference to Sapmari O.P. 

GDE No.484 dated 28.1.13 and on examination upon the dead body he found 

Traumatic head injury with fracture of right temporal bone and internal 

haemorrhage in the brain matter. The doctor opined that the death is due to 

haemorrhagic shock sustained by traumatic head injury causing  intra cranial 

haemorrhage.  
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30. When a question U/S 313 Cr.P.C. was put on the incriminating 

circumstances appearing against the accused, the accused stated he was 

suffering from mental illness since long time and under treatment. He also 

stated that he never killed his father. besides, he stated that his father was 

suffering from mental illness.  

30. Ld. counsel for accused submitted that accused is entitled for the 

benefit U/S 84 IPC, which states that nothing is an offence, which is done by 

person, who at the time of doing it is by reason of unsoundness of mind, is 

incapable of knowing the nature of the act, or that he is doing what is either 

wrong or contrary to law.  

31. Here in the present case, as detailed discussed hereinbefore, it is the 

PW.3, 4, 6, 8 and 9 all were stated that accused at the relevant time was 

suffering from mental illness.  

32. In this connection, I may cite a case law i.e. Sheralli Wali Mohammd Vs. 

State of Maharastra, reported in AIR 1972 SC 2443, wherein the Hon’ble Apex 

Court pleased to held- 

“The state of the accused’s mind before and after the commission of the 

offence is relevant. The general burden of proof that an accused person is in a 

sound state of mind is upon the prosecution.  

The law presumes every person of the age of discretion to be sane unless the 

contrary is proved. It would be most dangerous to admit the defence of 

insanity upon arguments derived merely from the character of the crime. The 

mere fact that no motive has been proved why the  accused murdered his wife 

and child, or the fact that he made no attempt to run away when the door was 

broken open, would not indicate that he was insane or, that he did not have 

the necessary mens rea for the commission of the offence.”  

33. Here in the present case as stated above the evidence of prosecution 

i.e. PW. 3,4,6 and 8 themselves stated that accused at the relevant time was 

an insane or mentally retarded. On the other hand, as discussed above, there 

is no any direct or circumstantial evidence to hold accused guilty for the 

alleged charge.  

34. In this connection, I may rely the following case laws i.e. (i) Tsanga 

Durai Nader Vs. state, equivalent citation 2002 (2) ALT 646; (ii) Ranganathan 

Vs. Veerapamdiam and others, on 13th September,1995.  
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35. In view of the aforesaid discussion made above, I am bound to hold 

that in this case U/S  84 IPC be applied, which stated that nothing is an 

offence which is does by the accused, who, at the time of doing it, by reason 

of unsoundness of mind, is incapable of having the nature of the act, or that 

he is doing what is either wrongly or contrary to law. The entire conduct of the 

accused, from the time of commission of offence up to the time the Sessions 

proceedings commenced, is found to be relevant for the person of ascertaining 

the plea raised by ld. counsel of accused was found genuine and bonafide. 

36. In the instant case, as stated above, there is no any direct  evidence or 

any circumstantial evidence even remotely interfere accused in the commission 

of crime. However, even if accused committed the offence  he is entitled to get 

the benefit U/S 84 IPC.  

37. Under such circumstances, I am bund to hold that the prosecution has 

categorically failed to prove the alleged charge against the accused beyond any 

reasonable doubt. As such, he is acquitted from the charge leveled against him 

and  set him at liberty forthwith.  

Let the GR case No.98/13 be sent to the ld. committal court alongwith a 

copy of judgment.  

 Given under my hand and seal of this court on this the 24th    day of 

April,2015 at Udalguri Court. 

 

                                                                   (A.K.Borah)                                                                                                                                                          

                                               Sessions Judge, 

Udalguri, BTAD. 

 

 

         Dictated and corrected by me 

      and each page bears by signature. 

 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

         Udalguri, BTAD. 
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